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No. 98- 0454
STATE OF W SCONSI N : | N SUPREME COURT

Cat hy Strozi nsky,

Pl ai nti ff- Appel | ant , FILED
v JUL 12, 2000
School District of Brown Deer, Cornelia G. Clark
Clerk of Supreme Court
Madison, W1

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DAVID T. PROSSER, J. The School District of Brown

Deer (the District) seeks review of an unpublished decision of
the court of appeals.! The court of appeals reversed a decision
of the Grcuit Court for MIwaukee County, John F. Fol ey, Judge.
The circuit court granted summary judgnent to the District,
hol ding that the wongful discharge claim of Cathy Strozinsky
(Strozinsky) was not actionable because Strozinsky did not
satisfy the public policy exception to the enploynent-at-wll
doctri ne. The ~circuit court, however, wurged Strozinsky to

proceed on an alternative theory, constructive discharge.

! Strozinsky v. School Dist. of Brown Deer, No. 98-0454,
unpublished slip opinion (Ws. C. App. My 18, 1999) (per
curian.
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12 Strozinsky resigned from her position as payroll clerk
in the District's central office after she and her supervisors
di sagreed about the tax wthholdings from a bonus check.
Strozinsky filed a wongful discharge claim contending that the
District had forced her to resign because of her efforts to
comply with the public policy reflected in Ws. Stat. § 943.392
and federal tax |aws.

13 After the circuit court granted summary judgnent to
the District, Strozinsky submtted a notion for reconsideration

The circuit court, Christopher R Foley, Judge, denied the
nmotion for the wongful discharge claim The court also found
that Strozinsky could not pursue a constructive discharge claim
because constructive discharge is not actionable as a distinct
cause of action and offers relief only when raised 1in
conjunction wth an underlying theory of recovery. The court
therefore granted the District's notion to dism ss the case.

14 The court of appeals reversed. The court did not
expressly address whether the constructive discharge doctrine
applies to comon-law clains filed under the narrow public
policy exception to the rule of enploynent-at-will established

in Brocknmeyer v. Dun & Bradstreet, 113 Ws. 2d 561, 335 N W2d

834 (1983). The court applied the doctrine, holding that a jury
should decide the question "whether the conditions at

Strozinsky's workplace were so intolerable that a reasonable

2 All references to the Wsconsin Statutes are to the 1993-
94 vol unes unl ess indi cated ot herw se.
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person would be forced to resign.” Strozinsky v. School Dist.

of Brown Deer, No. 98-0454, unpublished slip opinion at 8 (Ws.

Ct. App. May 18, 1999) (per curianm). The court also found that
Strozinsky set forth questions of fact about whether her
attenpts to conply with the Internal Revenue Code created
intolerable working conditions that triggered a discharge in
violation of public policy. 1d.

15 We franme two issues in this case. First, we address
whet her Strozinsky identified a fundanental and well defined
public policy sufficient to neet the narrow cause of action for
wrongful discharge under the public policy exception to the
general rule of enploynent-at-will first recognized by this
court in Brockneyer, 113 Ws. 2d 561. Second, we consider
whet her the constructive discharge doctrine applies to a conmon-
law claimfor wongful discharge under the sanme exception

6 W hold that the wrongful di scharge claim is
actionable wunder the narrow public policy exception to the
enpl oynent-at-will doctrine because Strozinsky identified a
fundanental and well defined public policy in the provisions of
Ws. Stat. 8 943.39(1) and 26 U.S.C. 88 3101, 3102, and 6672(a).

The granting of the District's summary judgnent notion was
therefore inappropriate. Qur approach to this first issue
differs from that of the court of appeals because we concl ude
that whether a plaintiff identifies a public policy is a
guestion of law to be decided by the court, not a jury. For the
second issue, we agree with the circuit court inasnuch as the

constructive discharge doctrine does not present an independent
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cause of action. W hold, however, that the doctrine of
constructive discharge can be applied as a defense in a common-
law claim under the public policy exception because sone
resignations are, in fact, involuntary. In this case a question
of fact exists under the constructive discharge standard, nanely
whet her Strozinsky's working conditions were so intol erable that
a reasonable person in her position would have been conpelled to
resign. W agree with the court of appeals that this question
requires resolution by a jury, and hence, we conclude that the
District's notion to dismss the case should not have been
gr ant ed. Accordingly, we affirm the decision of the court of
appeal s and remand the cause to the circuit court for trial for
determ nation whet her Strozinsky's resi gnation was a
constructive discharge and, if so, whether the discharge

vi ol ated public policy.

FACTS
17 Strozinsky presented the following facts.? The
District enpl oyed Strozi nsky as a payroll clerk from

approxi mately January 11, 1988, until Septenber 30, 1995.

Strozinsky was responsible for bookkeeping and payroll duties

31n a review of a summary judgment notion, this court
interprets the facts, and all reasonable inferences drawn from

those facts, in favor of the nonnoving party. See Grans V.
Boss, 97 Ws.2d 332, 338-39, 294 N W2d 473 (1980). When
reviewing a notion to dismss, we assune that the facts as set
forth in the conplaint are true. Hausman v. St. Croix Care

Ctr., 214 Ws. 2d 655, 662, 571 N.W2d 393 (1997); Wandry v.
Bull's Eye Credit Union, 129 Ws. 2d 37, 39, 384 N W2d 325
(1986) .
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and she determned the federal and state tax w thholdings for
all payroll checks issued to District enployees. Anmong the
enpl oyees for whom Strozinsky conputed w thholding tax was the
District Superintendent, Kenneth Me (Me). Strozinsky reported
directly to the D strict's Business Mnager, Donald Anundson
(Amundson), an inmmedi ate subordi nate of Me.

18 Under his enploynent contract with the District, Me
recei ved an annual bonus equal to 10 percent of his salary. The
check was issued directly into a tax-sheltered annuity account
that Mbe selected. Before 1993, the District had paid the bonus
to the annuity account wthout w thholding any Social Security
or Medicare taxes from the gross anount. Strozinsky did not
recall whether she or soneone else prepared those checks;
i ssuance of the bonuses had not always been within her area of
responsi bility.

19 Strozinsky did renmenber the bonus check paid to Me in
July 1994. No taxes were withheld fromthat check, and Amundson
instructed Strozinsky not to make any adjustnents to offset the
difference in the two regular paychecks issued to Me
subsequently that nonth. Strozinsky recalled Amundson telling
her "not [to] tax M. Mwe that high." Al though Strozinsky was
not confortable, she prepared the paycheck as Amundson directed
and did nothing to verify whether her actions were |egal or not.

Id.

10 Strozinsky described an atnosphere at the District's

busi ness office in which the payroll staff was ill at ease wth

procedures that were not "legally correct.” A previous
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bookkeeper, for instance, refused to sign off on federal tax

forms she issued because they were not truthful. The bookkeeper
feared she mght be held personally liable for falsified
i nformation. Id. Another enployee also refused to sign tax

docunents, testifying that the materials acconpanying Me's tax-
sheltered annuity were fraudulent. Strozinsky herself had
| earned from her nenbership in the Anmerican Payroll Association
that she could be held liable for errors in payroll checks.

11 The followng vyear, Strozinsky issued Me's annual
bonus check on July 7, 1995. She drew the $9, 149 bonus fromthe
District's accounts payabl e checking account and submtted it to
Moe's annuity account. Since issuing the 1994 paycheck w thout
the w thholdings, Strozinsky had becone nore informed about
taxation procedures from the Anerican Payroll Association and
sem nars she attended. She therefore believed tax should be
wi thheld from the bonus check, but she was unable to deduct the
anount because the District's conputer software was not equi pped
to execute the wthholding from the accounts payable account.
Strozinsky therefore nmade an adjustnent to offset the necessary
wi thholding in Me's next regular payroll check. She did not
give Mbe any advanced explanation that he would be receiving a
reduced net anmount on the paycheck. After Strozinsky deducted
this additional anount, Me's payroll check was about $500 |ess
t han he expected.

12 ©Me received this reduced paycheck on July 20, 1995
and that sanme day he confronted Strozinsky about the |[|arge

deduct i ons. Strozinsky explained that she "was going to tax it
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properly” and wanted it "done correctly in regards to taxes and
wth Wsconsin Retirenent." She said the tax laws required her
to make w thholdings fromthe bonus check, and she therefore had
deducted the required anount from the regular paycheck. Moe
allegedly told her that he "didn't care" and instructed
Strozinsky that he did not want his payroll check to reflect any
w t hhol ding to conpensate for the annual bonus paynent. Duri ng
this conversati on, St rozi nsky f ound Moe assertive and
"threatening in his deneanor." She testified at her deposition
that Mbe threw the check across the desk at Strozinsky and
demanded that she change it. Strozinsky felt as if she were
"being chastised like a child gets yelled at."

113 After this conver sati on, St rozi nsky call ed t he
| nt er nal Revenue Service (IRS) for advi ce. The IRS
representative confirmed that tax should be withheld from the
bonus paynent, explaining that the deduction Strozi nsky nmade was
w thheld properly from Moe's next regular paycheck. St rozi nsky
testified that the representative suggested that WMe hinself
should contact the IRS directly rather than arguing wth
Strozinsky about the wthholding. The IRS allegedly told
Strozinsky that she personally could be liable for the anount
owed as well as a penalty and conpounded interest.

114 Strozinsky conveyed the information she had received

from the IRS to her supervisor, Amundson. She expl ai ned that
she faced personal ltability for any unpaid taxes, plus
penalties and interest. Amundson  nonetheless directed

Strozinsky to re-issue a new payroll check to Me, this tine
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w t hout any tax w thhol di ngs deducted, neither for the bonus nor
the regular payroll anount. Amundson remarked, "This only
happens once a year, just do it and get it over wth and
eventually he will make it up."

115 Strozinsky agreed to prepare the check if Amundson
signed a witten statenent releasing her fromliability in the
event the IRS challenged the non-reporting. Strozinsky recalled
that Amundson told her that he would take full responsibility,
and he signed the statenent. Strozinsky voided the check wth
the proper wthholdings and prepared a new payroll check that
wi t hhel d no taxes.

116 Me received the replacenent check, but Anundson
returned it to Strozinsky. He informed Strozinsky that wthout
any tax w thheld, Me thought the error may | ook too obvious and
expl ained that Mboe wanted her to issue a third check, this tine
with partial w thhol dings. When Strozinsky told Amundson that
the District conputer software prevented her from manipul ating
the software to change the wthholding percentages, Amundson
told her "to find a way to do it in the system"” Strozi nsky
made repeated, unsuccessful attenpts to issue the check.

117 As Strozinsky and Amundson struggled with the conputer
software, Mde approached Amundson and Strozinsky and conceded
that he was required to pay the taxes that Strozinsky originally
had w t hhel d. Moe, however, addressed Strozinsky's decision to
ask Anundson to sign the statenment insulating her from potenti al
liability, stating, "I'm offended by this neno [that you]

docunented sonething, and that you [ ] inpl[ied] that |'m doing
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sonething illegal here when I"'mnot." Me screaned as his veins
bul ged and spittle canme out of his nouth. Strozinsky stated
that Mbe |eaned over the desk red-faced, pointed to the door,
and warned that if Strozinsky engaged in simlar behavior in the
future, she would be "out of here.” Strozinsky attenpted to
justify her conduct ; Moe told her, "It was your
responsibility3lt's your responsibility to advise ne about tax."
During this exchange, Amundson told Strozinsky to be quiet and
not say anything else to Me. Strozinsky conceded that before
July 1995, she and Me had had "a very good working
relationship."

18 Strozinsky explained that this incident left her

shaken. She cried, hyperventilated, and vomted. She told
Amundson, "I cannot do this anynore. | cannot work here
anynore." Amundson told Strozinsky to calm down and that she

should then issue yet another payroll <check, this tine again
with the full anmount deducted as an adjustnent for the
wi t hhol ding amount required from the bonus check. Strozi nsky
testified at her deposition that Anundson said, "what happened
to [you] was terrible and it shouldn't have happened, but you
know that he's not going to apologize to you. You know he'll
never admt he's wong." Anundson urged her not to quit.

119 Strozinsky nonetheless feared she would |ose her job
and decided that "nobody was worth breaking the law for." She
submtted a witten conplaint to Karen Rutt, the D strict's
Human Resources Manager, asserting that Me's treatment was

deneani ng, upsetting, and anpunted to a "form of harassnent."
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She provided a copy of the conplaint to Amundson, who inquired,
"Are you sure you want to do this? You know what he gets Iike.
You're talking about the superintendent here." Amundson
instructed Rutt to take no immediate action on the conplaint
until after Strozinsky took a pre-planned famly vacation
schedul ed for the foll ow ng week.

20 When Strozinsky returned to work on August 2, 1995,
Amundson handed the witten conplaint back to her, explaining
that he would "pretend [he had] never s[een] it." St rozi nsky
told Amundson that whenever she saw Moe, her "stonmach flipp[ed]"
and she grew shaky. Amundson wote this off to "a typical
reaction that fenmales have."

21 Mpe, Anundson, and Strozinsky net the next day. Moe
underscored that he and Amundson were Strozinsky's bosses, and
that as a "payroll <clerk,”™ she had no authority or power.
Strozinsky told the nen she had tried to fulfill her job duties
lawfully, follow ng the advice she had received fromthe IRS and
the information she had Ilearned from the Anmerican Payrol
Associ ati on. Moreover, she explained that she had asked
Amundson to sign the witten release because she did not trust
Moe or Amundson to "back her up" in any dispute with the IRS
Moe replied that he and Anmundson were the parties responsible,
adding that "if [we] get caught that's why [the District] [has]
errors and om ssions insurance." Me stated that if Strozinsky
did not trust him she should not work for him

122 After August 3, Anundson and Me excluded Strozinsky

fromjob duties in which she regularly participated previously,

10
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such as work on short-term borrowing projects and attending the
orientation designed to introduce and explain payroll benefits
to new District teachers. Amundson ceased working wth
Strozinsky as he had in the past. She sensed that Me and
Amundson stopped comrunicating with her, reprimnded her w thout
cause, and pressured her with rushed deadlines. Strozinsky felt
threatened and believed that Me was presenting her with "an
ul ti matum "

123 On Septenber 13, 1995, Strozinsky spoke with Anmundson
about the workplace pressures. Amundson suggested Mwe was the
source of her unease and remarked "if this is what you think
pressure is, you're wrking for the wong guy, and perhaps you
shouldn't be working here.” Later that day, Strozinsky
submtted a witten resignation stating that she would term nate
her enpl oynent effective Septenber 29, 1995.

PROCEDURAL HI STORY

124 After her resi gnation, St rozi nsky filed for
unenpl oynment conpensation benefits, and the District challenged
her application. After a three-day hearing conducted early in
1996, an administrative |aw judge found "good cause attri butable
to the enployer” as the source of Strozinsky's departure. The
tribunal found it irrelevant whether Strozinsky was correct in
her interpretation of the payroll tax laws. The judge reasoned
that the cumulative effect of the facts suggested that
Strozi nsky was subjected to unreasonabl e treatnent.

25 The District appealed the decision to the Labor and

| ndustry Review Comm ssion (LIRC), and that conm ssion affirnmed

11
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the decision of the admnistrative |aw judge. LI RC concl uded
that Strozinsky "presented testinony that the pressure of the
wor kpl ace becanme so severe that she was forced to quit." LI RC
reasoned that "requesting, suggesting, or directing an enploye
to violate Federal or State |law is good cause" to quit.

126 Strozinsky filed a conplaint against the District in
M | waukee County Court on June 12, 1996, alleging w ongful
di scharge in violation of the public policy mandate articul ated
in Ws. Stat. § 943.39 (1993-94).4 The D strict noved for
summary judgnent on the grounds that Strozinsky failed to

present any evidence that the District had violated a public

4 Wsconsin Stat. § 943.39 provides:

Fraudul ent witings. Woever, with intent to injure
or defraud, does any of the followng is guilty of a
Class D fel ony:

(1) Being a director, officer, manager, agent or
enpl oyee of any corporation or limted liability
conpany falsifies any record, account or other
docunent belonging to that corporation or limted
l[iability conpany by alteration, false entry or
om ssion, or makes, circulates or publishes any
witten statenment regarding the corporation or
l[imted liability conpany which he or she knows
is fal se.

The District argues that, "The public policy exception enbodied
in this statute is only arguably applicable to the present case
because the District is neither a 'corporation' nor a 'limted
liability conpany,' as those terns are defined in the Wsconsin
statutes."” Petitioner's Brief at 29 n.1. In paragraph 2 of her
conpl ai nt, Strozinsky alleged that the District "is a
corporation organi zed and existing under the laws of the State
of Wsconsin." In its answer, the District admtted to this
al | egati on.

12
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policy, failed to allege that she refused to violate a public
policy, and resigned from her position voluntarily. I n
addition, the District argued that even if a claimfor wongfu

di scharge could be based on constructive discharge, Strozinsky
could not denonstrate that her working conditions were so
intolerable that a reasonable person faced wth simlar
ci rcunst ances woul d be conpelled to resign.

127 On May 21, 1997, the circuit court entered an order
granting summary judgnent to the D strict on the wongful
di scharge claim The court found that Strozinsky had not
denonstrated that her case satisfied any of the public policy
exceptions to the enploynent-at-will doctrine. The court's
order, however, permtted Strozinsky to proceed on an

alternative theory, constructive discharge. The court reasoned:

It's ny view that there is certainly an issue of fact

with regard to the constructive discharge. I f that
hasn't been raised, you ought to do that. Because |
really think that what she says is true, conditions
were intolerable. It's beyond the adm nistration of
the school district acting |like that. VWo the hell
does this guy think he is anyway? | think the issue
here is a mtter of foregoing the constructive
di schar ge. But the notion for summary judgnent is
gr ant ed.

128 Strozinsky filed a notion for reconsideration of the
summary judgnent order on June 6, 1997, seeking reversal of the
court's decision about the wongful discharge claim The notion
sought clarification about the constructive discharge claim

noting that Wsconsin | aw recogni zes no such cause of action.

13
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29 The circuit court denied Strozinsky's notion for
reconsi deration of the wongful discharge claim The District
then noved to dismss the remaining cause of action,
constructive discharge. The District argued that constructive
di scharge presents a basis for recovery only when set forth in
conjunction with an wunderlying cause of action. Strozi nsky
agreed that she would be unable to proceed on a free-standing
claim of constructive discharge without the reinstatenent of her
original cause of action, wongful discharge. The court
therefore dismssed the constructive discharge claim wthout
prej udi ce.

130 Strozinsky appeal ed. The court of appeals held that
summary judgnment was inappropriate because Strozinsky presented
genuine issues of material fact about whether she had been
constructively discharged. The court of appeals applied the
doctrine of constructive discharge wthout expressly deciding
whet her Wsconsin recognizes the doctrine in common-|law, as
opposed to statutory, clains. The court concluded that a jury
shoul d determ ne whether Strozinsky's working conditions were so
intolerable that a reasonable person in her position would have
resi gned. In addition, the court reasoned that material facts
were in dispute about whether the "discharge" violated public
policy.

PUBLI C PCOLI CY EXCEPTI ON

131 The first issue in this case, whether the «claim

identified a fundanental and wel | defined public policy

sufficient to neet the narrow cause of action for wongful

14
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di scharge under the public policy exception to the doctrine of
enpl oynent-at-will, presents a question of law that we review

i ndependently. Kenpfer v. Automated Finishing Inc., 211 Ws. 2d

100, 107-08, 564 N.W2d 692 (1997).

132 This issue also requires us to review the decision of
the circuit court to grant the District's summary judgnent
not i on. This court analyzes sunmary judgnent notions de novo,
applying the sane nethodology as the circuit court. Tatge v.

Chanbers & Omen, 219 Ws. 2d 99, 110, 579 N.W2d 217 (1998).

Summary judgnment is appropriate only when there are no genuine
facts in dispute and the noving party is entitled to judgnent as
a matter of |aw Ws. Stat. 8§ 802.08(2). In its review of a
summary judgnent notion, this court construes the facts and all
reasonabl e inferences in the nonnoving party's favor. G ans V.
Boss, 97 Ws. 2d 332, 338-39, 294 N.W2d 473 (1980).

133 W& begin by setting forth our established approach to
enpl oynment rel ati onshi ps. Wsconsin, |like many states, adheres
to the doctrine of enploynment-at-will. The doctrine provides
that when the ternms of enploynent are indefinite, the "enpl oyer
may di scharge an enpl oyee 'for good cause, for no cause, or even
for cause norally wong, wthout being thereby guilty of |egal
wong.'" Tatge, 219 Ws. 2d at 112-13 (quoting Brockneyer, 113
Ws. 2d at 567). Cenerally, at-will enployees cannot pursue
legal clainms stemmng from routine dissatisfactions with the
terms and conditions of enploynent or an enployer's unjustified
decision to termnate the enploynent relationship. Br ockneyer,

113 Ws. 2d at 574. Courts wll not second guess enploynent or

15
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busi ness deci si ons, even when those decisions appear ill-advised
or unfortunate. This common-|law doctrine has been a stable
fixture of our law since 1871. Tatge, 219 Ws. 2d at 112.

134 Over time, federal and state laws refined the
conplexion of the comon-law doctrine. These statutory
nmodi fications to the rule of enploynent-at-will targeted the
potentially harsh application of the doctrine by allowng
enpl oyees to seek relief for certain types of term nations.
Brockneyer, 113 Ws. 2d at 567-68. For instance, Title VII of
the Civil Rights Act of 1964°%and the Wsconsin Fair Enpl oynent
Act (WFEA) ®%prohi bit enpl oyers from using discrimnatory factors
such as race, color, religion, sex, or national origin as the
basis for discharging an enployee. Q her statutes nmake it
unl awf ul for enployers to termnate workers Bbecause of
participation in union activities, jury service, mlitary
service, or testifying at an occupational, safety, and health
proceedi ng. |d.

135 Although nodifications to the doctrine nost often are
the product of legislative enactnents, occasionally courts also
adopt exceptions to the rule of enployment-at-will.” In 1983,
the Brocknmeyer court observed that statutory nodifications do

not always protect wongfully discharged enployees. 1d. at 568.

® 42 U.S.C. § 2000(e)-2 (1976).
® Wsconsin Stat. 8§ 111.31-111.395.
" See Mchael D. Mberly & Carolann E. Doran, The Nose of

the Canel: Extending the Public Policy Exception Beyond the
Wongful Di scharge Context, 13 Lab. Law. 371, 371-74 (1997).

16
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Sonme enpl oyees, for instance, |ack the safeguards of collective
bar gai ni ng agreenents and civil service regulations. Id. W
therefore fornmulated a narrow exception to the enploynent-at-
wi |l doctrine, recognizing that certain term nations are unjust.

Hausman v. St. Croix Care Cr., 214 Ws. 2d 655, 663, 571

N. W2d 393 (1997).

136 The Brockneyer court recognized a narrow public policy
exception that allows a cause of action "for wongful discharge
when the discharge is contrary to a fundanental and well defined
public policy as evidenced by existing |aw" Brockneyer, 113
Ws. 2d at 572-73.8 This exception properly bal ances the need to
protect enployees from termnations that contradict public
policy with the enployer's historical discretion to discharge
enpl oyees under the freedom to contract enbodied in the at-wll

doctri ne. Bushko v. MIller Brewing Co., 134 Ws. 2d 136, 148,

396 N.wW2d 167 (1986) (Abrahanson, J., concurring). Qur
acceptance of this public policy exception mrrored the approach
taken by sister courts in other states.®

137 Plaintiffs seeking relief under this narrow exception
must: (1) first identify a fundanmental and well defined public

policy in their conplaint sufficient to trigger the exception to

8 I'n Brockmeyer v. Dun & Bradstreet, 113 Ws. 2d 561, 575-
76, 335 N.W2d 834 (1983), we also concluded that causes of
action arising from wongful discharges sound in contract, not
tort: "The contract action is essentially predicated on the
breach of an inplied provision that an enployer wll not
di scharge an enployee for refusing to perform an act that
viol ates a clear mandate of public policy."

® See Wandry, 129 Ws. 2d at 40 n. 2.

17
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the enploynent-at-will doctrine; and (2) then denonstrate that
the discharge violated that fundanental and well defined public

policy.® Wnkelman v. Beloit Memi|l Hosp., 168 Ws. 2d 12, 24,

10 The Brockneyer decision articulated four guidelines that
gauge whet her a discharge violates public policy:

1. An enployer is liable for wongful discharge if it
di scharges an enployee for refusing to violate a
constitutional or statutory provision. Enmpl oyers
will be held liable for those term nations that
ef fectuate an unl awful end.

2. The discharge nust clearly contravene the public
wel fare and gravely violate paranount requirenents
of public interest.

3. An enployer is liable for wongful discharge if the
enpl oyer di scharges an enpl oyee for conduct that is
"consistent with a clear and conpelling public

policy."

4. An enployer is not liable for wongful discharge
nmerely because the enpl oyee's conduct precipitating
the discharge was praisewrthy or the public
derived sone benefit fromit.

Wandry, 129 Ws. 2d at 42-43 (citing Brockneyer, 113
Ws. 2d at 573-74).

Over tinme, the first of the Brockneyer guidelines energed
as the key factor in the termnation analysis. Current case |aw
requires discharged enployees to show that the termnation
resulted froma refusal to violate public policy as established
by existing |aw. Tatge v. Chanbers & Onen, Inc., 219 Ws. 2d
99, 113-14, 579 N.W2d 217 (1998); Hausman, 214 Ws. 2d at 664-
65; Kenpfer v. Automated Finishing, Inc., 211 Ws. 2d 100, 109,
564 N.W2d 692 (1997); Bushko v. MIler Brewwng Co., 134 Ws. 2d
136, 142, 396 N.W2d 167 (1986); but see Schultz v. Production
Stanping Corp., 148 Ws. 2d 17, 28, 434 NW2d 780 (1989)
(Abrahanson, J., concurring); Bushko, 134 Ws. 2d at 147-151
(Abrahanson, J., concurring).
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483 N.W2d 211 (1992); Wandry v. Bull's Eye Credit Union, 129

Ws. 2d 37, 41-42, 384 N W2d 325 (1986). Once the plaintiff
satisfies these first tw steps, the burden shifts to the
enpl oyer to show that the discharge actually was sparked by just
cause. Wnkel man, 168 Ws. 2d at 24.

138 In the years since deciding Brockneyer, this court has
enphasi zed that the public policy factors that give rise to an
actionable claim under the exception remain very narrow. See
Tatge, 219 Ws. 2d at 115 (collecting cases). Public policy
considerations invariably are vague and beg judicial caution.

Wandry, 129 Ws. 2d at 42 (citing Brockneyer, 113 Ws. 2d at

Because our decision today does not require us to determ ne
whet her Strozinsky's discharge violated fundanental and well
defined public policy, we do not add to this standing analysis
except to note that courts generally find wongful discharge
when an enployer termnates an enployee for refusing to conmt
an illegal act. See Brockneyer, 113 Ws. 2d at 570 n.10
(collecting cases); see also Peterson v. Browning, 832 P.2d
1280, 1281-82 (Utah 1992) (enployee termnated for refusing to
falsify tax and custons docunents); Sterling Drug, Inc. v.
Oxford, 743 S.W2d 380 (Ark. 1988) (collecting cases); Smth v.
Brown- Forman Distillers Corp., 196 Cal. App. 3d 503 (Cal. C.
App. 1987) (enployee refused to continue to participate in
illegal handling and pricing at liquor store); Bowrman v. State
Bank of Keysville, 331 S. E 2d 797 (Va. 1985) (enployee refused
to violate securities and corporation laws); Taneny v. Atlantic
Richfield Co., 610 P.2d 1330, 1337 (Cal. 1980) (enployee refused
to participate in illegal price fixing; court held that "an
enpl oyer's authority over its enployees does not include the
right to demand that the enployee commt a crimnal act to
further its interests"); Harless . First Nat'l Bank in
Fairnont, 246 S.E.2d 270 (W Va. 1978) (enployee refused to
violate federal and state consumer protection laws); Eric W
Schul ze, Constructive D scharge of School Enpl oyees, 118 Ed. Law
Rep. 805 (1997); Thomas L. duff, Jr., Comment, In Defense of a
Narrow Public Policy Exception of the Enploynent at WII Rule,
16 Mss. C L. Rev. 437, 449-50 (1996).
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573). W therefore have been careful to require "discharged
enpl oyees [to] allege a clear expression of public policy."” Id.
(quoting Brockneyer, 113 Ws. 2d at 574).

139 The clear public policy at issue nmust be "evidenced by
existing law " Brocknmeyer, 113 Ws. 2d at 572-73. Under
Brockneyer, we originally limted the applicable "existing |aw
to constitutional or statutory provisions. Id. at 576.
Subsequent | vy, we observed that sone, al t hough not al |,
adm nistrative rules evidence a fundanental and well defined
public policy. W nkel man, 168 Ws. 2d at 24. Despite our
extension of the public policy exception to sone admnistrative
rules, we warned that not every statutory, constitutional, or
adm nistrative provision invariably sets forth a clear nmandate
of public policy. Kenpfer, 211 Ws. 2d at 112. W therefore do
not restrict public policy determnations "to the literal
| anguage"” of the provision or the circunstances it describes.
Bushko, 134 Ws. 2d at 148 (Abrahanmson, J., concurring) (citing
Wandry, 129 Ws. 2d at 42). I nstead, we |ook to the content of
the particular provision to determne whether it inplicates a
fundanental and well defined public policy. W nkel man, 168
Ws. 2d at 24. Under this approach, we exam ne whether the
enpl oyer invoked the power to discharge to contravene the
"spirit as well as the letter” of a constitutional, statutory,
or admnistrative provision. Id. at 21 (citing Wandry, 129

Ws. 2d at 49); see also Hausman, 214 Ws. 2d at 664; Tatge 219

Ws. 2d at 113.
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140 Several cases illustrate how we recognize a provision
that articulates a clear nmandate of public policy. I n Hausman,
214 Ws. 2d at 667-68, this court discerned a well defined
public policy of protecting nursing hone residents and applied
the public policy exception to at-will enployees who are
di scharged after they report abuse or neglect.!* W nodified the
Brocknmeyer exception only after concluding that Ws. Stat.
8 940.295(3) inposes an affirmative, legal obligation to report
abuse or neglect. 1d. at 667. The statute also subjects those
who do not conply wth this obligation to crimnal penalties.
Id. W recognized that strict adherence to enploynment-at-wl|
woul d produce an wunjustly harsh result. Wthout the public
policy exception, enployees would carry "the onerous burden of
choosi ng between equally destructive alternatives: report and be
termnated, or fail to report and be prosecuted.” 1d. at 669.

141 Simlarly, in Kenpfer, 211 Ws. 2d at 106, this court
found that a truck driver who refused his enployer's command to
operate his vehicle without a valid drivers' l|icense alleged a
fundanmental and well defined public policy. The statutory
provision that sets forth the requirenents for operating a
commercial vehicle, Ws. Stat. 8§ 343.05(2)(a), obligates drivers
to hold a valid license. 1d. at 113 n.2. Moreover, Ws. Stat.
8§ 343. 245 exposes both the driver and the enployer to fines or

incarceration for failing to conply wth the licensing

1 01n Hausman, 214 Ws. 2d at 667, this court explicitly
declined to adopt a nore sweeping "whistle-bl ower exception.”
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requi renments. Id. at 113-14. These statutes, we reasoned,
reflect the fundanental and well defined public policy of
pronoti ng hi ghway safety. Id. at 114. Not unlike the Hausman

case, the Kenpfer decision inplicitly showed that the truck
driver confronted the equally destructive alternatives of
termnation or statutory penalties.

142 1In Wnkel nan, 168 Ws. 2d 12, we held that a
di scharged nurse identified a well defined public policy, nanely
protecting patients from negligent nurses, in an admnistrative
rule that prohibits nurses from performng services for which
they are not qualified. The Wnkel man plaintiff resigned after
she declined to obey the enployer hospital's instruction that
she "float" from her regular duties on the maternity ward to a
department for which she |acked training. Id. at 16-18. This
court observed that Ws. Admn. Code 8 N 7.03(1) establishes a
policy that only qualified nurses should render services. Id.
at 23-25. Moreover, the provision nmade it negligent for a nurse
to "[e]xecut[e] an order which the registrant or |icensee knew
or should have known would harm or present the I|ikelihood of
harmto a patient.” Id. at 18 n.2. In effect, Wnkelman al so
illustrated how the enployee faced the dilenmma of choosing
between termnation for refusing to "float" or facing civil
l[tability in a negligence claim

143 The Wandry deci si on, 129 Ws. 2d at 46- 47
denonstrated that a discharge can violate the spirit, if not the

exact letter, of a statutory provision. See al so Bushko, 134

Ws. 2d at 144. A credit union termnated the Wandry enpl oyee
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after she refused to reinburse the enployer for the |osses
resulting from a forged check. Wandry, 129 Ws. 2d at 39. As
part of her wongful discharge claim the enployee identified
Ws. Stat. § 103.455 (1983-84) as a well defined public policy.?*?
Id. at 43. Al t hough this court noted that the statute "does
not specifically prohibit an enployer from seeking reinbursenent
from an enployee for a work-related loss,” id. at 44, we
reasoned that the provision inplicitly ainms to prevent enployers
from invoking their coercive economc powers "to shift the
burden of a work related |oss fromthe enployer to the enpl oyee”
when the loss occurs through no fault of the enployee. Id. at
45- 46. Even though the statute did not threaten the discharged
enpl oyee with any crimnal or civil penalties, we nonetheless
concluded that a provision designed to "proscrib[e] economc
coercion" evidences a fundanental and well defined public policy
wi thin the neaning of the Brockneyer exception. I|d. at 47.

44 Other cases reveal which termnations do not inplicate
a fundanental and well defined public policy. The term nation
of an enployee for failure to sign a nondisclosure and
nonconpete agreenent does not give rise to a cause of action for
wrongful discharge under the public policy exception. Tat ge,
219 Ws. 2d at 115-16. In Tatge, we reasoned that the statutory

provision that addresses nonconpete agreenents, Ws. Stat.

12 Section "103.445 prohibits an enployer from deducting
certain work-related losses from an enployee's wages wthout
followng certain procedures to establish the responsibility for
the loss.” Wandry, 129 Ws. 2d at 44.
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8 103.465 (1991-92), safeguards enployees "from conpliance with
the terms of an 'unreasonable' restrictive covenant." 1d. at
116. The statute cannot convey a clear mandate of public policy
because the "reasonableness" of particular agreenents varies
fromcase to case. 1d. at 116-17.

145 1In Schultz v. Production Stanping Corp., 148 Ws. 2d

17, 23, 434 NW2d 780 (1989), we held that no fundanmental and
well defined public policy obligates enployers to disclose the
details of a sinplified enpl oynent pension plan before requiring
at-wi |l enployees to join the plan as a condition of enploynent.
W reasoned that nei ther federal nor state provisions
explicitly or inmplicitly require enployers to nmake such
disclosures. 1d. at 25-26. On the contrary, a federal statute
i ndi cated that enployers need not provide the information until
after an enployee's participation in the pension plan began.
Id. at 24.

46 In Bushko, 134 Ws. 2d at 138-39, an at-will enployee
all eged that he was term nated because he behaved in a manner
that pronoted the public interest, nanely, conplaining about
pl ant safety, hazardous waste disposal procedures, and record
fal sification. The Bushko court held that conduct nerely
consistent with public policy provides no basis for a wongful
di scharge cause of action. Id. at 142. Rather, to sustain a
claim under the exception, the plaintiff nust show that the
enpl oyer required him or her to violate a constitutional or

statutory provision. 1d. at 142-43.
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147 To sum up, then, the case law of this state recognizes
that constitutional, statutory, and admnistrative provisions
can articulate a fundanental and well defined public policy.
Statutes rarely state the public policy underlying them in
express terns. Wandry, 129 Ws. 2d at 42. Expressi ons of
public policy can be inplicit, and this court |ooks at the
content of the provision to determ ne whether the spirit, if not
the letter, speaks to a clear mandate of public interest.
Hausman, 214 Ws. 2d at 664; Bushko, 134 Ws. 2d at 143-44.

48 In this case our inquiry therefore focuses on whether
Strozinsky has identified a fundanental and well defined public
policy in the spirit or the letter of constitutional, statutory,
or administrative provisions sufficient to trigger the exception
to the enploynent-at-wll doctri ne. Consistent wth our
precedent, this court interprets public policies narrowy. ']
do not deviate fromthe general tenets of the enploynent-at-wll
doctrine, and we do not apply public policy to dimnish enployer
discretion in termnating at-w Il enpl oyees.

149 In her conplaint, Strozinsky identified Ws. Stat.
8§ 943.39 as the source of the well defined public policy, and
she referred to her refusal to falsify payroll docunentation and

defraud "taxing authorities" as the reasons why the District
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forced her to terminate her enployment.*® This court construes
the conplaint liberally. Wndry, 129 Ws. 2d at 47.

150 Wsconsin Stat. 8 943. 39 provides:

Fraudul ent witings. Whoever, with intent to injure
or defraud, does any of the followng is guilty of a
Class D fel ony:

(1) Being a director, officer, mnager, agent or

enpl oyee of any corporation or |imted Iliability
conpany falsifies any record, account or other
docunent belonging to that corporation or limted

l[tability conpany by alteration, false entry or
om ssi on, or makes, circulates or publishes any
witten statenent regarding the corporation or |limted
liability conpany which he or she knows is fal se.

The District argues that this statute has no force or effect
"upon a nere clerical enployee" and is "nerely punitive in
nature." Petitioner's Brief at 24, 27. We di sagree. Section
943.39(1) prohibits the enployees of corporations and limted
liability conmpanies from falsifying records, accounts, and
docunent s. The statute is part of the Crimnal Code, and it
exposes violators to a crimnal penalty. W sconsin Stat.

8 939.50(3)(d) explains that a Class D felony is punishable by a

13 Strozinsky alleged in her conplaint that Me and Amundson

ordered her to falsify Me's "payroll docunentation in an
attenpt to defraud the taxing authorities in violation of sec.
943. 39, stats." Furthernore, she contended that she "was forced
to termnate her enploynent . . . as a direct result of her
refusal to violate the public policies established by sec.
943.39, stats., her refusal to falsify payroll docunentation,
and her refusal to defraud the taxing authorities."” The

conplaint stated that the District wongfully discharged her "in
viol ation of the fundanental and well-defined mandates of public
policy found at sec. 943.39, stats., which prohibit fraud
t hrough enforcenent of crimnal sanctions.”
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fine not to exceed $10,000, or inprisonment not to exceed five
years, or both.

51 The public policy of proscribing false reporting in
busi ness dealings is fundanental and well defined. Section
943.39(1), both in letter and in spirit, deters fraud by threat
of punishnment. The statute expressly assigns a crimnal penalty
for falsifying records. The Crimnal Code itself manifestly
serves the public interest by seeking to eradicate crimnal

activity. Under this first step of the analysis, a show ng that

Strozinsky herself "intend[ed] to injure or defraud," contrary
to Ws. Stat. 8 943.39(1), is not necessary to identify a
fundanental and well defined public policy. It is enough to

denonstrate that the statutory provision evidences a fundanental
and wel |l defined public policy.

152 Strozinsky also identified her refusal to falsify
records to federal tax authorities in her conplaint. In her
brief, affidavits, and subm ssions of evidence in opposition to
the District's notion for sunmary judgnent, Strozinsky expl ai ned
that Mbe and Anundson's instructions exposed her to penalties
under the Internal Revenue Code, nanely 26 U S.C. 8§ 3101, 3102,
and 6672(a) (1994).

153 Whether the public policy articulated in federal
statutes applies to this state's narrow public policy exception
to the enploynent-at-will doctrine is a question of first
I npr essi on. State <courts in other jurisdictions identify

fundanental and well defined public policies in various federa
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| aws. * Those courts recognize that federal |aws often speak to

the "honest adm nistration of public affairs.” Pet erson .

Browni ng, 832 P.2d 1280, 1283 (Uah 1992) (quotation omtted)
(public policy exception applied to enployee who refused to
violate state tax |aw and federal custons regul ations); see also

Russ v. Pension Consultants Co., 538 N E 2d 693 (Ill. App. 1989)

(public policy favoring obedience to federal |aw extended to
enpl oyee who refused to falsify federal tax records).

54 Substantial public policy interests can reside in
certain federal statutory provisions. Compliance wth tax
regul ations is fundanental to the operation of |ocal, state, and
federal governnent. Statutes governing taxation are national in
scope and "strike at the heart of a citizen's social rights,
duties and responsibilities.” Russ, 538 N E 2d at 697 (quoting
Pal mateer v. International Harvester Co., 421 N E 2d 876, 878-79

(1. 1981)); see also Chism v. Md-South MIling Co., 762

S.W2d 552, 556 (Tenn. 1988). Li ke other states, Wsconsin has
an interest in conpliance with federal tax |aws. Fal sification

of federal tax records can result in underpaynent of state taxes

14 peterson, 832 P.2d 1280 (enployee refused to falsify
federal tax and custonms docunents); Martin Mrietta Corp. V.
Lorenz, 823 P.2d 100 (Colo. 1992) (public policy exception
extended to enployee who refused to violate federal statute that
applied crimnal sanctions for falsification of reports to
federal agencies); Sabine Pilot Serv., Inc. v. Hauck, 687 S. W2d
733 (Tex. 1985) (enployee refused to violate federal water
pollution laws); Boyle v. Vista Eyewear, Inc., 700 S.W2d 859
(M. Ct. App. 1985); Taneny v. Atlantic R chfield Co., 610 P.2d
1330 (federal price fixing laws); Harless, 246 S. E. 2d 270 (state
and federal consumer protection |aws).
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because the Internal Revenue Code serves as the starting point
for conputing state incone tax for both corporations and
i ndi vi dual s. Ws. Stat. 88 71.26(2) and 71.01(13); Russ, 538
N.E.2d at 697 (citations omtted). Moreover, "[t]he effect on
the enployee of having to choose between keeping his [or her]
job or followng the law. . . is the sane regardless of the
origin of the law." Peterson, 832 P.2d at 1283.

155 Section 3101 of the Internal Revenue Code establishes
the rate of tax individuals nust pay, based on the percentage of
wages. Section 3102(a) provides that, "The tax inposed by
section 3101 shall be collected by the enployer of the taxpayer,
by deducting the anobunt of the tax from the wages as and when
paid." Section 3102(b) inposes liability for failure to

wi t hhol d payroll taxes:

I ndemmi fication of enployer.3%Every enployer required
so to deduct the [social security] tax shall be |iable
for the paynent of such tax, and shall be indemified
against the clainms and demands of any person for the
anount of any such paynent made by such enpl oyer

The enforcenent provisions of 26 U S. C 8§ 6672(a) hold others

liable for failure to withhold as wel|:

Cener al rul e. %Any person required to collect,
truthfully account for, and pay over any tax inposed
by this title who willfully fails to collect such tax,
or truthfully account for and pay over such tax, or
willfully attenpts in any manner to evade or defeat
any such tax or the paynent thereof, shall, in
addition to other penalties provided by |aw, be |iable
to a penalty equal to the total anount of tax evaded,
or not collected, or not accounted for and paid over

No penalty shall be inposed under section 6653 or
part Il or subchapter A or chapter 68 for any offense
to which this section is applicable.
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This statute exposes the person responsible, as well as the
enployer, to its penalties. The District contends that
8§ 6672(a) did not subject Strozinsky to sanctions because she
was not a "responsible person" subject to personal liability
under the statute: "Strozinsky nerely typed the check. She did
not sign it; she had no authority to set or change the anount of
wages paid to any enployee." Petitioner's Brief at 27-28.

156 Federal |aw treats the person wth effective power to

pay the tax as the "responsible person.™ Howard v. United

States, 711 F.2d 729, 734 (5th Gr. 1983). Courts read the term

"responsi bl e person" expansively. O Callaghan v. United States

943 F. Supp. 320, 324 (S.D.N. Y. 1996) (citations omtted). An
"enpl oyee with the power and authority . . . to direct the
paynment of the taxes is a responsible person within the neaning

of section 6672." Feist v. United States, 607 F.2d 954, 960

(CG. d. 1979).

157 In the responsible person analysis, the answer often
pi vots on whether the person had power to make tax paynents in
light of the enterprise's financial organization and decision-

maki ng structure. O Connor v. United States, 956 F.2d 48, 51

(4th Gr. 1992). This is a fact-intensive inquiry; in sone
i nstances, enployees who perform the <clerical functions of
collecting and paying taxes are not responsible persons. Feist,
607 F.2d at 957, 960. Nonethel ess, responsibility does not turn
on one's role as an officer or enployer but rather on "know edge
of the tax delinquency and authority over the decision to pay or

not to pay the taxes which is at issue.” Mieller v. Ni xon, 470
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F.2d 1348, 1350 (6th Cr. 1972). Thus, one can be a responsible
person if he or she is in a position within the business to

prevent the default from occurring. United States v. Kim 111

F.3d 1351, 1362 (7th Gr. 1997) (quoting Bowen v. United

States, 956 F.2d 723, 728 (7th Gir. 1992)).

158 Furthernore, an individual who is otherwse a
responsi ble person will not avoid liability if he or she only
follows a supervisor's instructions. Howard, 711 F.2d at 733-
34. An enployee will be liable for the tax even if his or her

superior demands nonconpliance wth the tax Jlaws as a
contingency for not being termnated. |1d.

159 Wsconsin, like the federal courts, reads the term
"responsi bl e person” broadly. The person need not be an officer
or other Kkey enployee because this state's penalty provision,
Ws. Stat. § 71.83(1)(b)2, refers expansively to officers,
enpl oyees, and "other responsible person[s]."” Al t hough the
| egi slature has not defined "other responsible person,” the Tax
Appeal s Comm ssion gauges responsibility by exam ning whether
the person had the actual or de facto authority to wthhold,
account for, or pay the taxes, the duty to pay the taxes, and
whet her the person intentionally breached that duty. Noard v.
DOR, Ws. Tax. Rptr. (CCH) P. 400-401 (WT.A C. Dec. 18, 1998).
Thus, an office manager who filed tax returns and nade sone

paynments could be held personally |iable because she was fully

apprised of the conpany's tax problens. Geen v. DOR, Ws. Tax

Rptr. (CCH) P. 400-378 (WT.A C. July 3, 1998).
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60 In this case, Strozinsky was nore than a nere clerica
enpl oyee. She was responsible for preparing the District's
payroll at its central office. Among her other duties, she
conputed and made the federal and state tax w thhol dings for al
payroll checks issued to the District's enployees. Strozi nsky
submtted paynents to the IRS; she was in a position to prevent
any default from occurring. She had know edge of the tax
del i nquency and the authority to pay or not pay the w thhol ding
t ax. At her deposition, Strozinsky testified that she knew the
wi thholding tax was due from Me's bonus check, and the IRS
advi sed her that she should pay the tax.

161 Based on the advice fromthe IRS and her nenbership in
the Anerican Payroll Association, Strozinsky believed she
personally could be held liable for any taxes that she did not
wi thhold properly from Mbe's check. Although Superintendent Me
told Strozinsky she was just a payroll clerk wthout power or
authority, he stated that it was her responsibility to handle
the taxes and provide advice. Strozinsky's expert wtness
recogni zed that accountants and bookkeepers, persons wth
authority to withhold and remt taxes, can be penalized as
responsi ble persons if they fail to withhold payroll tax. The
expert, citing Howard, 711 F.2d 729, suggested that it is
difficult to persuade the |IRS that a person was not
"responsible,” even if he or she were functioning under the
direction and control of a supervisor.

62 The District maintains that 26 U S C. 88 3102(b) and

6672(a) nerely establish rules and do not evince a broader
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policy for the public good. The District argues that Strozinsky
identifies no fundanental and wel | defined public policy
because, unlike the nursing hone enployee in Hausman, 214
Ws. 2d at 667-68, she was under no statutory, affirmative duty
to report the alleged violations conmtted by Mde and Amundson
The District msreads Hausnman. Qur decision in Hausnman
recognized a narrow public policy exception for the statute
requiring the reporting of nursing honme abuse and neglect.
Hausman does not require parties to identify an affirmative duty
within a public policy; on the contrary, Hausman expressly
rejected a generalized "whistle-blower"” exception. 214 Ws. 2d
at 667. As Brockneyer and its progeny illustrate, fundanental
and well defined public policies can reside in constitutional
statutory, and adm nistrative provisions that express no
affirmative duties.

163 Applying a narrow exception to the enploynent-at-wll
doctrine, we hold that Strozinsky has identified a fundanenta
and well defined public policy. The spirit and the letter of
the tax laws are designed to ensure that parties file accurate
tax information.

64 To date, this court has not departed from a narrow

interpretation of the public policy exception to the enpl oynent-

at-will doctrine, and we do not deviate from this accepted
approach today. This conclusion opens no Pandora's Box for
enpl oynment litigation. W do not believe that the legislature
i nt ended t he enpl oynment -at-wi | | doctri ne to cl oak t he

fundanmental and well defined public policies evinced in crimnal
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statutes or in the federal inconme tax |laws. Moreover, we cannot
presune that the legislature intended to condone the Hobson's
choice of choosing between being fired or being exposed to
crimnal sanctions. In holding that Strozinsky's conplaint
adequately identified a fundanental and well defined public
policy, this court preserves both the letter and the spirit of
the statute and the federal tax code. We thereby maintain the
| egislative goal of balancing the public interest and the
private interests of enployers and enpl oyees. !®
CONSTRUCTI VE DI SCHARGE

165 Havi ng concl uded t hat St rozi nsky identified a
fundanmental and well defined public policy exception to the
enpl oynent -at-wi | | doctri ne, we next consi der whet her
Strozinsky's claim can proceed under the second step of the
public policy exception to the enploynent-at-will doctrine.
Usually, this second step requires a plaintiff to denonstrate
that the termnation violated a fundanental public policy. This
presents a question of fact for the jury. Kenpfer, 211 Ws. 2d
at 114. That question, however, is not before the court.
Rat her, this case presents a threshold issue. The public policy
exception to the enploynent-at-wll doctrine requires a
"di scharge." Brockneyer, 113 Ws. 2d at 573. Therefore, we

must decide whether a cause arising from a resignation can be

1> see Cuff, In Defense of a Narrow Public Policy

Exception, at 449-50.
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actionable as a wongful discharge within the context of that
narrow excepti on.

66 The District contends that a constructive discharge
claimis not actionable because Strozinsky resigned voluntarily.
Al though Strozinsky conceded to the «circuit court that
constructive discharge does not constitute a distinct cause of
action, she now asks this court to apply the constructive
di scharge doctrine to the elenent of "discharge" in a claim
arising under the narrow public policy exception to the

enpl oynent-at-wi |l rule.
167 This second issue requires us to review the decision
of the circuit court to dismss the constructive discharge

claim This court reviews the dismssal of clains de novo.

Hausman, 214 Ws. 2d at 662. W construe the conplaint
l'iberally and accept the facts presented as true. Id.  Under
this nethodology, this court wll wuphold the dismssal of a

claim "only if it is '"quite clear that under no conditions can
the plaintiff recover."" ld. at 663 (quotation omtted).
Whether a claimis actionable also is a question of |aw that we

review de novo. Tatge, 219 Ws. 2d at 105. Because this is an

6

i ssue of first inpression,® we turn to the persuasive authority

fromother jurisdictions in the course of this analysis.

' I'n Wnkelman v. Beloit Menorial Hospital, 168 Ws. 2d 12,
18, 27, 483 N W2d 211 (1992), the enployer hospital contended
no discharge occurred because the nurse resigned. The jury
found that the nurse's termnation was not voluntary. The
hospital did not challenge the jury's finding on appeal, and we
therefore did not address it in our review of the case.
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168 The doctrine of constructive discharge recognizes that
some resignations are coerced, tantamount to a termnation.?
Usual Iy, enployers do not "discharge" enployees who resign: An
enpl oyee can leave an at-will position at any time%for any
reason or no reason at all3%just as an enployer can term nate an
at-will enployee at its discretion. An enpl oyee who departs
from the workplace generally cannot pursue a claim against the
enpl oyer for wongful discharge. Nonet hel ess, many courts
reason that enployers should not escape liability sinply because

t he enpl oyer forced a resignation:?!®

Act ual di schar ge carries significant | egal
consequences for enpl oyers, i ncl udi ng possi bl e
l[tability for wongful discharge. In an attenpt to

avoid liability, an enployer may refrain from actually
firing an enployee, preferring instead to engage in
conduct causing him or her to quit. The doctrine of
constructive di schar ge addr esses such enpl oyer -
attenpted "end runs" around wongful discharge and
other clainms requiring enployer-initiated term nations
of enpl oynent.

Balmer v. Hawkeye Steel, 604 N W2d 639, 641 (lowa 2000)

(quoting Turner v. Anheuser-Busch, Inc., 876 P.2d 1022, 1025

(Cal. 1994), criticized on other grounds, Romano v. Rockwell

7 Lex K. Larson, Unjust Dismissal, § 6.06[2] (1999)
(quoting Smth v. Brown-Fornman Distillers Corp., 241 Cal. Rptr.
916, 920 (1987)); Wlliam J. Holloway & Mchael J. Leech,
Enpl oynment Termnation Rights and Renedies 142 (1993). See
generally Schul ze, Constructive Discharge of School Enployees,
118 Ed. Law Rep. 805.

8 Larson, Unjust Dismissal, § 6.06[2]. Stated ot herwise,
"[t]his approach invites enployers to engage in subterfuge as a
means of evading the law prohibiting retaliatory discharge."
Wlliam J. Holloway & M chael J. Leech, Enploynent Term nation
Ri ghts and Renedi es at 142.
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Int'l, Inc., 926 P.2d 1114 (Cal. 1996)). Constructive discharge

exposes "what is ostensibly a resignation [as] a discharge.”

Turner, 876 P.2d at 1030. The doctrine operates "to discard

form for substance, to reject sham for reality" and recognizes
that certain resignations are, in fact, actual firings. Beye v.

Bureau of Nat'l Affairs, 477 A .2d 1197, 1201 (Ml. C. Spec. App.

1984); see generally Marten Transport Ltd. v. DIHLR 176 Ws. 2d

1012, 1021-1025 (1993).

169 W agree with the decision of the circuit court that
constructive discharge is not a generic, free-flowng cause of
action. O her jurisdictions recognize that constructive

di scharge is not actionable by itself. Turner, 876 P.2d at

1030. Rat her, the doctrine is ancillary to an underlying claim
in which an express discharge otherwi se would be actionable.?®

Bal ner, 604 N W2d at 643; Slack v. Kanawha County Hous. &

Redev. Auth., 423 S. E 2d 547, 555 (W Va. 1992). Constructive

di scharge joins the actionable claim and operates as a defense
against an enployer's contention that the enployee quit

voluntarily.? An enployee who relies on a constructive

¥ 1n Tennyson v. School Dist. of Mmnononie Area, 232
Ws. 2d 267, 606 N.wW2d 594 (Ct. App. 1999), for instance, the
court of appeals analyzed constructive discharge in the context
of a breach of contract claim

20 Bal mer v. Hawkeye Steel, 604 N.W2d 639, 643 (la. 2000);
Jacobson v. Parda Fed. Credit Union, 577 N.W2d 881, 882 (M ch.
1998); Turner v. Anheuser-Busch, Inc., 32 Cal. Rptr. 2d 223,
231, 876 P.2d 1022, 1030 (Cal. 1994); Vagts v. Perry Drug
Stores, Inc., 516 N.W2d 102, 104 (Mch. App. 1994); Seery v.
Yal e- New Haven Hosp., 554 A 2d 757, 761 (Conn. 1989).
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di scharge defense in a public policy exception case still nust
identify a fundanmental and well defined public policy and then
prove that the discharge, whether constructive or express,

violated that policy. See Seery v. Yale-New Haven Hosp., 554

A.2d 757, 761 (Conn. 1989). W therefore nust determ ne whether
the doctrine of constructive discharge can attach to a comon-
law claim based on the narrow public policy exception to the
general rule of enploynment-at-will.

70 The concept of constructive discharge first arose in
federal statutory clainms brought wunder the National Labor

Rel ati ons Act. See Balner, 604 N W2d at 641-42; Turner, 876

P.2d at 1026. In Sure-Tan, Inc. v. NLRB, 467 U S. 883 (1984),

the United States Suprenme Court addressed the discrimnation
sone enployers exerted against workers engaged in |abor
or gani zat i ons. The Court observed t hat an enpl oyer
discrimnates "not only when . . . it directly dismsses an
enpl oyee, but also when it purposefully creates working
conditions so intolerable that the enpl oyee has no option but to
resign¥a so-called 'constructive discharge.'" Id. at 894.
Federal <courts allowed the constructive discharge defense in
discrimnation actions |aunched under Title VII of the Cvil
Ri ghts Act of 1964, the Age Discrimnation in Enploynent Act of
1967, and the Anericans with Disabilities Act of 1990. See
Marten, 176 Ws. 2d at 1021 (citing Broons v. Regal Tube Co.,

881 F.2d 412 (7th Gr. 1989), rev'd in part on other grounds,
Saxton v. Anerican Tel. & Tel. Co., 10 F.3d 526 (7th Grr.
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1993)); Turner, 876 P.2d at 1026; Mranda v. Wsconsin Power &

Li ght Co., 91 F.3d 1011 (7th G r. 1996).

71 CQutside the context of statutory clainms, nany courts
now permt the constructive discharge defense in causes of
action based on the public policy exception to the at-wll
enpl oyment doctrine and in other conmon-law clainms.?  Stated
ot herwi se, these jurisdictions recognize that the concept of
"constructive wongful discharges” can arise in these clains.

See e.g., Turner, 876 P.2d at 1030-31.

2l Balnmer, 604 N.W2d at 642 (citing Rei hmann v. Foerstner,
375 N.WwW2d 677, 683-84 (lowa 1995)); Collier v. Insignia Fin.
Group, 981 P.2d 321, 323 (Ok. 1999) (citing Burk v. K-Mrt
Corp., 770 P.2d 24 (k. 1989); GIE Products Corp. v. Stewart,
653 N. E. 2d 161, 168-70 (Mass. 1995); Turner v. Anheuser-Busch,
Inc., 32 Cal. Rptr. 2d 223, 876 P.2d 1022 (Cal. 1994); Dal by v.
Sisters of Providence in Oregon, 865 P.2d 391, 394-95 (O. C.
App. 1993); Slack v. Kanawha County Hous. & Redev. Auth., 423
S.E.2d 547, 558 (W Va. 1992); Sterling Drug, 743 S.W2d 380;
Morris v. Hartford Courant Co., 513 A 2d 66 (Conn. 1986); Beye
v. Bureau of Nat'l Affairs, 477 A 2d 1197, 1202-03 (M. C.
Spec. App. 1984); Hunter v. Port Auth., 419 A 2d 631 (Pa. Super.
Ct. 1980). But see Bell v. Dynamte Foods, 969 S.W2d 847, 851-
52 (Mo. Ct. App. 1998) (declining to address applicability of
public policy exception to the enploynent at will doctrine after
finding no discharge, actual or constructive); Stroud v. VBFSB
Holding Corp., 917 S.wW2d 75, 80-81 (Tex. App. 1996) (not
reaching plaintiff's wongful termnation cause of action,
al though based on the public policy exception and alleging

constructive discharge, because statute of Ilimtations barred
the claim; Hnthorn v. Roland' s of Bloom ngton, 519 N E. 2d 909
(1. 1988) (expressly declining to rule on the viability of the

constructive discharge theory because plaintiff alleged that she
was actually, not constructively, discharged); Gey v. First
Nat'| Bank, 523 N E 2d 1138 (Ill. App. C. 1988) (finding no
actionable constructive discharge in a retaliatory discharge

tort claindanot a claimunder the public policy exception to the

enpl oynent-at-wi || doctrine%and reasoning that the facts did not
indicate enployee was told to resign). See generally Larson,
Unjust Dismssal, 8 6.06[2].
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72 Although this court has not considered constructive
di scharge under the public policy exception to the enploynent-
at-will doctrine, we have allowed parties to raise constructive
di scharge in termnation proceedings brought wunder our civil

service statute. Watkins v. MIlwaukee County Cvil Serv.

Commin, 88 Ws. 2d 411, 276 NW2d 775 (1979); see also

Patterson v. Board of Regents of the Univ. of Ws. System 119

Ws. 2d 570, 587, 350 N.W2d 612 (1984). This court recognized

over 20 years ago that, "Resignation obtained by coercion poses
serious possibilities of abuse. "A separation by reason of a
coerced resignation is, in substance, a discharge.'" WAt ki ns,

88 Ws. 2d at 420 (citations omtted); see also Patterson, 119

Ws. 2d at 587; Patterson v. Portch, 853 F.2d 1399, 1406 (7th

Cr. 1988). Utimately, whether a resignation was voluntary is

a question of fact reserved for the fact-finder. See Wat ki ns,

88 Ws. 2d at 421.

173 Subsequently, this court acknow edged t hat
constructive di schar ge can pl ay a role in statutory
discrimnation clains, and we analyzed the doctrine alongside
the WFEA, Wsconsin's counterpart to Title VII. Marten, 176
Ws. 2d at 1021-25. The rule in Wsconsin is "that an enpl oyee
who voluntarily quits a position nust show a constructive
di scharge to recover back pay and reinstatenment under the WEA "
Id. at 1025. This approach inplies a narrow application of the
doctrine and treats constructive discharge exclusively as a

def ense in other clains.
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174 Al though Marten addressed constructive discharge, that
case did not present the forum in which to address what an
enpl oyee nust prove to show constructive discharge.?? O her
jurisdictions have adopted tests that echo the |anguage of the
United States Suprene Court in Sure-Tan, 467 U S. at 894:
Federal courts agree that the trier of fact nust be satisfied
that "the enployer nade the working conditions so intol erable as

to force a reasonable enployee to leave.” Mranda v. Wsconsin

Power & Light Co., 91 F.3d at 1017; Alicea Rosado v. GGarcia

Santiago, 562 F.2d 114, 119 (1st Cr. 1977). This standard
requires the enployee to show that the enployer knew or should

have known about the intolerable conditions but permtted them

to persist wthout renedy. Turner, 876 P.2d at 1027-28
(coll ecting cases). The requirenment of know edge m nim zes the
potential for uncontrolled Ilitigation by ensuring that an

enpl oyer inplenments corrective neasures before the enployee
| aunches a lawsuit. 1d. at 1028. The enpl oyee, however, is not

obligated to prove that the enployer intended to force a

22 |n Marten Transport Ltd. v. DILHR 176 Ws. 2d 1012, 501
N.W2d 391, 394 n.5 (1993), we declined to "define the test for
determ ni ng whet her an enpl oyer has constructively discharged an
enpl oyee" because we accepted the finding in that case that the
plaintiff qui t voluntarily wi t hout bei ng actual ly or

constructively discharged. Recently, the court of appeals
explored the theory of constructive discharge in the context of
breach of contract. See Tennyson, 232 Ws. 2d 267. The

Tennyson court applied the test from other jurisdictions,
finding that the "law of constructive discharge [ ] recognizes
that an enpl oyer may make working conditions so intol erable that
an enpl oyee may reasonably feel conpelled to resign.” Id. at
281.
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resi gnation. ld.; see generally Ralph H Baxter, Jr. & John M

Farrell, Constructive D scharge¥sWen Qitting Mans Cetting

Fired, 7 Enpl. Rel. L. J. 346, 348-52 (1981).

75 This court already has decided that it is appropriate
to turn to federal case law when analyzing the theory of
constructive discharge. Marten, 176 Ws. 2d at 1020. Q her
state courts have done the sanme and uniformy apply the standard
set forth in federal decisions.? W join the other
jurisdictions and decide that to raise the constructive
di scharge defense, the enployee nust establish conditions so
intolerable that he or she felt conpelled to resign. If the
plaintiff cannot show that conditions so intolerable, the claim
does not proceed. Slack, 423 S. E. 2d at 556 (citations omtted).

176 We therefore nust discern what conditions rise to this
level of intolerability. A constructive discharge analysis
inplicates an objective inquiry, recognizing that enployees
cannot be overly sensitive to a working environment. Br oons,

881 F.2d at 423 (citing Johnson v. Bunny Bread Co., 646 F.2d

23 "There appears to be no disagreenent [in the cases] that

one of the essential elenments of any constructive discharge
claim is that the adverse working conditions nust be so
intolerable that any reasonable enployee would resign rather

t han endure such conditions.” Turner, 876 P.2d at 1027 (quoting
Sl ack, 423 S. E. 2d at 556). See also Balnmer, 604 N W2d at 642;
Bell, 969 S.W2d at 851; GIE Products, 653 N E 2d at 168-69;

Sterling Drug, 743 S.W2d at 385 (followng Brockneyer, 113
Ws. 2d 561, for its adoption of the public policy exception and
then recogni zi ng constructive discharge in a claim brought under
the exception); Seery, 554 A 2d at 761; Beye, 477 A 2d at 1201-
02 (collecting cases); see Larson, Unj ust Di sm ssal at

8 6.06[2]; see also Tennyson, 232 Ws. 2d at 281 (citing Turner,
876 P.2d at 1025).
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1250, 1256 (8th CGir. 1981)).2* The question hinges on whether a
reasonable person in the position of the plaintiff would feel

forced to quit. Rutan v. Republican Party of Illinois, 868 F.2d

943, 950 (7th Cir. 1989) (en banc), rev'd on other grounds, 497
US 62 (1990). Stressful "disappoi ntnents, and possibly sone
injustices" are not actionable. 1d. Simlarly, enployees wll
not prevail in clainms charging only that managers were heavy-

handed, «critical, or unpleasant. Phaup v. Pepsi-Cola Gen.

Bottlers, 761 F. Supp. 555, 571 (N.D. I1Ill. 1991); Stetson V.

NYNEX Serv. Co., 995 F.2d 355, 360 (2d Cr. 1993). I nferior

wor k assignnents, transfers to less favorable job duties, and
subst andard performance reviews alone generally do not create

intolerable conditions. I d.; MVart en, 176 Ws. 2d at 1022

(citing Alicea Rosado, 562 F.2d 114); Large v. Acne Eng'g & Mg.

Corp., 790 P.2d 1086, 1089 (Ck. 1990). Rat her, the situation
must be unusually aggravating and surpass "[s]ingle, trivial, or

i sol ated" incidents of m sconduct. Turner, 876 P.2d at 1027

(quotation omtted).

77 Crimnal activity sonetines Jleads to intolerable

condi ti ons. The mere presence of illegal conduct at the
wor kpl ace does not render the environment intolerable. |d. at
1032. Intol erable conditions can arise, however, when the
enpl oyer requests or requires an enployee to engage in illega

2 See also Collier v. Insignia Fin. Goup, 981 P.2d 321,
324 (Ck. 1999); GIE Prods., 653 N E 2d at 168-70; Turner, 876
P.2d at 1027; Slack, 423 S. E 2d at 556; Beye, 477 A 2d at 1202
(coll ecting cases).
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acts. Smth v. Brown-Forman Distillers Corp., 241 Cal. Rptr.

916 (1987); Turner, 876 P.2d at 1032. In particular, requests
that an enployee participate in an unlawful enterprise, or
repeated instances of illegality, may conpel a reasonable person
to resign. Turner, 876 P.2d at 1032. For instance, a
constructive discharge defense is viable if an enployee, who
repeatedly violated federal and state liquor laws at the
enployer's instruction, subsequently refuses to participate
further in the crines and resigns. Smth, 241 Cal. Rptr. 916;

see al so Jacobs v. Universal Devel opnent Corp., 62 Cal. Rptr. 2d

446, 451 (Ca. C. App. 1997). In this reasonability cal cul us,
trial courts turn to the totality of the circunstances, taking
into account the frequency of the conduct, its severity, and the
renoteness of the illegal acts from the actual date of

resignation. Turner, 876 P.2d at 1032; Collier v. Insignia Fin.

Group, 981 P.2d 321, 324 (Ck. 1999); GIE Prods. Corp. .

Stewart, 653 N E 2d 161, 168-70 ( Mass. 1995). Thus, a
resignation tendered five years after the illegality transpired
is too renpte to be actionable. Turner, 876 P.2d at 1032.

78 Constructive discharge ultimately presents a question
of fact for the jury.? Strozinsky's departure may have been a
termnation, not a resignation. A jury could conclude that a

reasonabl e person in the position of Strozinsky would be forced

> Mranda v. Wsconsin Power & Light Co., 91 F.3d 1011,
1017-18 (7th Gr. 1996); see also Watkins v. M| waukee County
Cvil Serv., 88 Ws. 2d 411, 421, 276 N.W2d 775 (1979) (noting
that coerced resignation is a question of fact); Sterling Drug,
743 S.W2d at 386.
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to resign because of intolerable conditions. W therefore find
that it is not "quite clear that under no conditions can the
plaintiff recover." Hausman, 214 Ws. 2d at 663 (quotation
omtted).

179 There are facts indicating Strozinsky may have been
forced to resign because of intolerable conditions. Mbe and
Amundson suggested Strozinsky mght |ose her job. Moe war ned
that she would be "out of here" and Amundson observed that
"perhaps [Strozinsky] shouldn't be working here.” Strozi nsky

summed up her reasons for |eaving:

| had been excluded and not talked to since | got back

from nmy vacation. | had been told by M. Me that if
| didn't trust him1l shouldn't work for them And M.
Amundson was telling ne | was working for the wong
guy and suggested, perhaps, | work soneplace else.

And | was also threatened by M. ©Me that |1'd be out
of there the next tinme | would do anything that woul d
upset him So, yes, | guess | did agree, and | didn't
feel | had a choice.

180 Strozinsky presented testinony that Me verbally
abused her after she made the tax w thholding from his regul ar
paycheck. She expl ai ned that he appeared hostile, threatening,
and verbally abusive. She becane physically sick after the
confrontation with Me. Foll owi ng the August 3, 1995, neeting
with Me and Amundson, Strozinsky's work responsibilities
di m ni shed and Anmundson and others ceased comunicating wth
her. She contacted the IRS to confirm that the shortcomngs in
Moe's tax wi thholdings did not conply with federal |law.  She had
| earned from the IRS and American Payroll Association that she

personally <could be held liable for breaking tax | aws.
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Strozinsky did not wait five years before departing; she
resigned on Septenber 13, 1995, approxi mtely seven weeks after
the July 20 incident.

181 A jury also could find that the District knew, or
shoul d have known, about Strozinsky's work conditions and failed
to inplenent renedies. When Strozinsky submitted a witten
conplaint to the human resources departnent, Amundson held it
back and | ater stated that he would pretend he never sawit.

182 Taken together, the cunulative effect of t hese
circunstances present a factual question about the nature of
Strozinsky's discharge. We therefore hold that a jury should
determ ne whether Strozinsky's resignation was voluntary or
whet her it constituted a constructive discharge.

183 This holding recognizes that enployers cannot escape
liability by coercing a resignation instead of formally uttering
the words "you're fired." Were we to prohibit this cause of
action because the enployer forced a resignation instead of
expressly discharging the enployee, we would elevate form over
substance and eviscerate the essence of Brockneyer and its
progeny. Nonet hel ess, we enphasize that a plaintiff's burden to
prove constructive discharge is stringent. The plaintiff nust
prevail under an objective standard, establishing that
conditions were so intolerable that a reasonable person
confronted with sane circunstances would have been conpelled to
resign. The | evel of intolerability mnust be unusually
aggravating and surpass isolated incidents of m sconduct,

i njustice, or disappointnent.
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184 We caution that today's rule in no way broadens the
narrow public policy exception to the enploynment-at-wll
doctri ne. Qur decision does not permt as expansive an
application of the constructive discharge doctrine as allowed by
sone federal courts for statutory clains.?® This court expressly
declines to sanction a generic, free-flowng constructive
di scharge cause of action. All we hold is that plaintiffs can
raise an ancillary constructive discharge defense in those
causes of action wunder the public policy exception to the
enpl oynent -at-wi | | doctrine in which the enployer alleges
voluntary resignation. An enployee who invokes the constructive
di scharge defense still nust identify a fundanental and well
defined public policy and then nust prove that the discharge
vi ol ated that policy.

185 We do not, and need not, address the second step of
the analysis wunder the public policy exception to the
enpl oynent-at-will doctrine, nanely whether Strozinsky sustained
her burden to prove that, if there was a discharge, the
di scharge violated fundanental and well defined public policy.

Like the threshold issue that asks if the resignation

6 powney v Southern Natural Gas Co., 649 F.2d 302 (5th Gr.
1981) ("[e]ssentially, the test is whether a reasonable person
in the enployee's position would have felt conpelled to resign

[ The enpl oyee] asserts that his superior specifically advised
him that he mght be discharged, with a consequent |[|oss of
benefits. . . . A reasonable person mght well feel conpelled to
resign in the face of such a statenent."); see also Slack, 423
S.E. 2d at 558; Christensen v. Equitable Life Assurance Soc'y of
the U S., 767 F.2d 340, 343 (7th Gr. 1985).
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constituted a legal termnation, resolution of this second step
requires an answer froma fact-finder, not an appellate court.
CONCLUSI ON

186 We conclude that the decision of the circuit court
should be reversed for two reasons. First, Strozinsky
identified a fundamental and well defined public policy in her
conplaint, and therefore the District was not entitled to
summary judgnent as a matter of |aw Second, dism ssal of the
conplaint is inappropriate in this case because the doctrine of
constructive discharge in certain circunstances can satisfy the
el ement of "wongful discharge” in clains arising under the
public policy exception to the enploynent-at-w || doctrine.

187 Accordingly, the decision of the court of appeals is
affirmed, and the matter is remanded to the circuit court for
trial for a determnation whether Strozinsky's resignation
constituted a constructive discharge, and if so, whether the
di scharge viol ated fundanental and well defined public policy.

By the Court.—JFhe decision of the court of appeals is

af firned.
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